
FIRING THE PROBLEMATIC EMPLOYEE WITHOUT GETTING SUED 

Should a problematic employee be terminated within an organization or 

company? Absolutely, but employers should avoid firing an individual just because they 

do not fit the corporate culture.  Now, more than ever employees have become well 

informed about their legal rights. They are speaking with lawyers at any sign of trouble 

and there are different organizations to help a wrongfully terminated employee.  But 

when an employee is problematic, an employer should not have to fear a lawsuit because 

it terminated them.        

Employment relationships are presumed to be “at will” in most states. This means 

that an employee’s employment can be terminated at any time for any reason.  Over the 

years, courts have carved out exceptions to the “at will” presumption.  For example, there 

is an exception to the “at will” presumption if an employee has entered into an 

employment contract with their employer or if an employee was terminated based upon 

discrimination, public policy or just cause. 

 The three (3) major common law exceptions to the “at will” presumption are 

public policy, implied contract and implied covenant of good faith.  The following is a 

list of states that have an exemption for public policy: Alabama, Florida, Georgia, 

Louisiana, Nebraska, New York and Rhode Island; an exemption for implied contract: 

Delaware, Florida, Georgia, Indiana, Louisiana, Massachusetts, Missouri, Montana, 

North Carolina, Pennsylvania, Rhode Island, Texas and Virginia; and an exception for 

covenant of good faith: Alabama, Alaska, Arizona, California, Delaware, Idaho, 

Montana, Nebraska, Utah and Wyoming. 



Before an employee becomes problematic, an employer should state what they 

expect from their employees at the beginning of their employment. A detailed outline, 

policy or employee handbook should be given to a newly hired employee with 

documentation showing that they have read and understand the contents. The goals the 

employee has to perform on a daily and weekly basis should be written down and 

explained so there is no question as to what is expected of them.  The employer should 

also consider posting these goals in a visible area.  It is important that the employee 

understands that these goals can be changed or be modified at any time to meet the 

employer’s needs. Laying this groundwork before the employee becomes problematic is 

extremely important in preventing a potential lawsuit.    

There are several steps an employer can do to ensure that they will not be sued 

once they realize they have a problematic employee.  For example, when an employee 

first shows the signs of problems in the workplace, an employer should document 

everything.  An employer should also consider implementing a progressive disciplinary 

policy or something similar in nature.  While there is no federal law requiring a 

progressive discipline policy, courts have often come down hard on employers who have 

failed to provide one when promised to the employee.  A progressive discipline policy or 

performance improvement plan, allows the employee to understand the cost of their 

misconduct by showing them what steps will be taken if the conduct improves or 

worsens.  Not only does having a progressive disciplinary policy alleviate the possibility 

of a lawsuit, it also helps improve communication, employee performance, morale and it 

can help by showing that there are consequences and rewards.      



If an improvement plan has been implemented and the employee fails to progress, 

an employer should avoid constructive discharge.  In laymen’s terms this means that the 

employer should avoid creating a hostile environment whereby the employee’s work 

conditions are such that any reasonable person in the same position would feel that they 

have no choice but to resign. Humiliation, harassment and the intention to hurt an 

employee’s career could be actions considered in constructive discharge claim.  Other 

factors that could lead to an employee feeling that they had no other choice but to resign 

include giving the employee a demotion or pay cut, reducing the employee’s job 

responsibilities, reassigning the employee to menial or degrading work, reassigning the 

employee to work under a younger supervisor, offering the employee early retirement, 

offering the employee continued employment on terms less favorable than the 

employee’s former status or threatening the employee with termination. 

If the groundwork has been laid and the employee’s improvement plan has been 

implemented over several weeks or months and the employee has not shown any 

progress, it may be time to terminate the problematic employee. If the employer has a 

Human Resource department, it should rely on that department to ensure that the 

termination complies with the employer’s polices as well as federal, state and local laws.  

If the employer does not have a Human Resource department, it may want to consult an 

attorney who specializes in employment law.  If the Human Resource department or the 

attorney is not handling the termination meeting, they should at least be present or 

accessible to answer any questions the employee may have.   

It is important to have a witness during the termination process and to choose the 

words with care. The person conducting the meeting should provide well-documented 



reasons for the termination, sticking with the facts, so there is no dispute.  However, the 

employer should also allow the employee to share their version without interruption.  It is 

important for the employee to feel like they are leaving the company with dignity.   

Terminating a problematic employee can easily result in the employee feeling that 

his or her legal rights have been violated.  However, by following the steps outlined 

above, the employee will understand the basis for the termination and an employer can 

terminate the problematic employee without the fear of getting sued. 
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